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EDITORIAL NOTES. 


A concurrent resolution has passed the New Jersey legislature pro- 
viding for a constitutional amendment authorizing biennial sessions of 
that body. Some years ago a similar amendment was defeated at the 
polls. It is to be hoped, however, that there is a better prospect for the 
adoption of the amendment now, although there are no reasons for its 
advocacy existing to-day which did not exist four years ago. Most of 
the states have biennial sessions, the only exceptions being Georgia, Mas- 
sachusetts, New York, Rhode Island, South Carolina and New Jersey. 
The change seems to have worked well in these states, and we know of 
no reason why it should not in this. The politicians who seek office, and 
some of the larger cities, where it seems to have been the custom to take 
annually to the legislature scores of bills with the hope of enactment, 
many of which are to create new offices, will be found to be the chief 
objectors. As a matter of fact New Jersey has more laws upon her 
statute book than any state in the Union. Most of the states do not have 
half the volume of laws which we have in New Jersey. Why it should 
be so no living man can tell. A large number of them are a dead letter, 
and the balance are composed of hundreds of sections which only the 
courts can properly construe’ and which the average lawyer does not 
know how to interpret. We hope that, in the course of a few years, there 
may be such a revision and reduction in the volume of the laws as will 
make it possible for an average lawyer to hold at least a reasonable 
portion of them in mind and be able to construe the balance without the 
necessity of going to the courts for such construction. There seems to 
be no way to reduce the increasing volume at present except by biennial 
sessions of the lawmaking body. The matter, however, will come up 
before the people in 1902, if the present proposition secures the assent 
of the next legislature, and then, it is to be hoped, there will be full dis- 
cussion of the project in all of its branches. 


At present writing we have not observed that the State Supreme 
court has made a response to the request of the Board of Examiners at 
the February term, which petitioned the court to appoint a commission 
to establish a method of preliminary examination for those desiring to 
enter upon the study of the law. The reason for such a proposition is 
that many young men are now found to embark upon legal studies with- 
out having sufficient education to warrant their doing so. Some are 
without the ordinary knowledge of the English language, and others have 
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certain defects which should stamp them at once as disqualified to enter 
upon the course of study prescribed. We saw it somewhere stated that 
one of the applicants who came up for examination in February had pre- 
viously been examined six or seven times and still failed. We can 
immensely admire the pluck of such a young man, but it is not creditable 
to our system of Bar examinations that such a thing should be permitted. 
Evidently there are many cases W here, if a preliminary examination was 
had, a young man’s thoughts would be directed into another channel than 
that of law, for the good both of himself and of the state. Qualifications 
for a lawyer in the State of New Jersey have never been sufficiently high, 
although the present examinations are certainly difficult enough and 
thorough enough for all practical purposes. It is not a pleasant thing: for 
Boards of Examiners to say “No” to some of the applicants, who are 

‘ally disqualified, and who should have been told at the beginning of their 
snails that they did not have the education to warrant their starting at 
law studies at all. Young men who enter colleges or theological sem- 
inaries are obliged to give evidence of capacity before their reception. 
They pass preliminary examinations and are accepted or rejected. Why 
should it not be so in law and, in fact, in all the professions? The 
sooner some such arrangement as that proposed by the Board of Exam- 
iners is adopted the better, and we are hoping that our Supreme court will 
act judiciously and without delay. 


Probably the ablest lawyer in this country ceased from practice when 
ex-President Benjamin Harrison died at his home in Indianapolis, on 
March 13. General Harrison, the name by which he was usually known, 
was an admirable general and an able president, but those who knew him 
best say that he was above and beyond all a great lawyer, not only in his 
assiduity and sound common sense, but in his actual legal attainments. 
His former business associate, ex-Attorney General Miller, doubtless 
knew him as intimately as any other man, and he said of him: “He was a 
man of the highest intellectu: lity, of great will power, of tireless industry, 
with a genius for details, and all his faculties were under the guidance of 
a conscience that never slept.” Secretary of State Hay said: ““He was a 
true statesman, lawyer and orator, and he has left few equals behind 
him.” President McKinley said: “As a lawyer he rose to be a leader of 
the bar.” As most of the views printed in the newspapers after his death 
reflected the sentiments of men engaged in political life, many of them 
overlooked, in a measure, the lawyer in the statesman, but we believe it to 
be a fact that General Harrison loved the practice of law beyond that of 
anything else he did, unless it was to perform acts of kindness for his 
fellow-men, and we do not doubt that it will be found in the proceedings 
of the next meetings of Indiana Bar Associations that he was there con- 
sidered as great a lawyer as that state of fine lawyers has produced. 
Without his knowledge of the law and his wide readings and attainment in 
collateral fields, he never could have been the statesman he was, nor risen 
to the eminence of President of the United States, nor to be Chairman of 
the Arbitration Commission of the United States, which is to represent 
this Government in the peace tribunals of the world. 
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In Kansas there is a curious state of affairs, in that some fifty-seven 
murderers condemned to death are in no danger of losing their lives. 
For years there has been no execution, and for the reason that the gov- 
ernors of the state have not been willing to sign the warrant which could 
end the life of any of these murderers. It is for this reason, perhaps, 
that there have been of late various evidences of mob violence in that 
state, the public evidently holding that murderers should suffer death, 
especially if they are guilty of certain varieties of violence which give ris€ 
to the greatest amount of local indignation. It is entirely certain that 
the constitution of Kansas should be altered so that imprisonment for life 
is substituted for the gallows, or that men of sufficient backbone should 
be found to act as chief executive, who will execute the law. Being 
sworn to support the law, we cannot see how the governor of Kansas can 
justify himself in not carry ing out the mandates of the courts. It is a 
peculiar condition of affairs, ‘and scarcely less than a national scandal. 
The legislature, which has been in session, it is thought, would remedy 
the fault, though we have not vet seen that it has passed a bill to do so. 


One of our exchanges calls attention to some of the recent finds in 
the ruins of the old Babylonian Empire, which throw light upon the mat- 
ter of judicial punishment in the age preceding 2000 B.C. For instance, 
there are the letters of Hammurabi, a Babylonian King of about 2200 B. 
C. Itsays that in one of these letters Hammurabi notifies his correspond- 
ent that a case of bribery has been reported to him, and that the man who 
offered the bribe, the man who took the bribe and a witness to the trans- 
action are in Babylon. The officer is further notified to apprehend all 
these men, as weli as to “set a seal upon the money or upon whatsoever 
was offered as the bribe, and cause it” and all the parties to be brought 
before him for summary punishment. The outcome of the case is not 
reported, but as Hammurabi, the Amraphel of Genesis, was absolute in 
power, it is not unlikely that two Babylonians lost their heads as a salu- 
tary warning to others. The second letter bears upon the question of 
money lending in those ancient days. A serf had informed the king 
that Ani-ellati, a notorious usurer, had laid claim to certain lands which 
belonged to him, and had appropriated his crops. The king, after looking 
into the matter, found that the usurer held a mortgage upon only a small 
part of the serf’s acres, and ordered that his pledge should be returned to 
him, and that the usurer should be brought to him for punishment, the 
registry of title being held sufficient to defeat a usurious claim—a feature 
of land laws which, curiously enough, is now advocated in England. 
These two letters, over 4000 years old, show not only the antiquity of the 
vices of greed, but also the excellent manner in which justice was admin- 
istered sometimes in the early days of the race. In the bribery case the 
briber was held as equally guilty with the bribed. In the usury case the 
Babylonian Shylock lost not only his interest but his principal, and was 
punished besides. In the bribery matter the King was determined not to 
touch the hush money, four hundred ounces of gold, so he ordered his 
officials to return it to the briber, after deducting three hundred and 
ninety-eight ounces for legal expenses and two ounces for fees to the 
servants, which shows that Hammurabi was crafty as well as just. Jus- 
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tice, after all, has not made much advance in the last forty-one centuries; 
on the other hand, its administrators to-day might learn a useful lesson 
from the study of the Hammurabi tablets. 


The Chancellor has appointed Mr. Eugene Stevenson, of Paterson, 
Vice Chancellor, under the new act providing for two additional vice chan- 
cellors. It is not probable that another vice chancellor will be appointed 
immediately. Mr. Stevenson was born in Brooklyn June 23, 1849, and 
graduated from the University of the City of New York in 1870. He 
studied law with Socrates Tuttle, of Paterson, and was admitted to the 
Bar of New Jersey as attorney in 1874, and as counsellor in 1877. He 
served as Prosecutor of the Pleas of Passaic county from 1881 to 1886. 
Mr. Stevenson is a man of quiet, but strong, character, who is believed 
by his associates of the Bar to be fully qualified to take up the difficult 
duties of the office he is called upon to fill and to discharge them with 
alacrity and satisfaction. 


The manuscript records of the office of the clerk of the Supreme 
court, particularly the cases relating to the Colonial and Revolutionary 
periods of the history of New Jersey, having been carefully arranged and 
preserved, now await intelligent editing and preparation, in part at least, 
forthe press. This work will probably, in time, fall under the supervision 
of the Committe¢ of Colonial Documents of the New Jersey Historical 
Society, their recent volume of the archives showing the committee’s 
evident desire to present original and hitherto unpublished sources of 
state history. The work among the Supreme court records would require 

ears to complete, but such glance es as we have had from the monographs 
of Field, Whitehead, Nelson and Scott are indicative of a vast and 
unexplored mine, rich in possibilities. The value of these documents has 
uever been fully appreciated. Bancroft regarded them as of the highest 
importance, but wrote his history of the United States before an arrange- 
ment of the papers had been effected. Indeed it may be said that, were 
all the records of the Colony of New Jersey to be destroyed, save the 
minutes and original papers of the office of the clerk of the Supreme court, 
there would yet be therein sources of information available for the writing 
of an extended history of the province. Neglected by those most inter- 
ested in their examination, these bound volumes and documents, so well 
and carefully preserved, repay not only the cursory and curious glance, 
but more than compensate the most careful study. To the lawyer in 
active practice, as well as the antiquarian, the forgotten memorials of 
times that disclose forgotten habits and customs of professional 
men of other days and mark in bold lines the methods of practice. Indus- 
trial development, religious and social conditions are also disclosed by 
affidavits and by pleadings. It is to be hoped that much of this material 
may be presented, at least in abstract, so that so great a storehouse may 
no longer be accounted as of little importance. _ 


A young advocate once rose before Lord Ellenborough in great trepi- 
dation to conduct his first case. “My lord, my unfortunate client—my 
lord, my unfortunate client—my lord— ” uG o on, sir,” said the Judge, 

“so far the court is entirely with you.” 
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LAWS OF 1901. 


From the few chapters published of the Laws of 1901 we note the 
following, which will be of special interest to the Bar: 

Chapter 6 is a repealer of many acts relating to the Court of Errors 
and Appeals, the Supreme and Circuit courts, the Prerogative court and 
the Court of Common Pleas. 

Chapter 9 is a supplement to the corporations’ act, providing for an 
annual franchise tax upon corporations annually of one-tenth of one per 
centum on all amounts of capital stock issued and outstanding, up to and 
including the sum of $3,000,000 of capital stock; from $3,000,000 to 
$5,000,000 it is one-twentieth of one per centum, and the further sum of 
$50 per $1,000,000 or any part thereof in excess of $5,000,000. The act 
makes the usual exception as to railroads, canals, banks, charitable, 
manufacturing and mining corporations, etc. 

Chapter 14 permits the appointment of an assistant clerk of a district 
court, in cities of over one hundred thousand population; the clerk to 
appoint the same, but to be approved by the judge of the court. 

Chapter 18 provides that city elections shall be held at the regular 
election day in November, the intent being to consolidate the municipal 
elections in cities with the general or state elections. Justices of the 
peace are excepted. 

Chapter 19 is an act to provide for the prosecution of bonds of public 
officers. 

Chapter 24 provides that the voters of a township may elect by a 
plurality of votes one member of the Board of Chosen Freeholders for the 
county, but the act does not apply to any township of any county of the 
first-class. 

Chapter 26 amends Sections 3 and 6 of the District Court act, in the 
matter of salaries of judges and clerks. 

Chapter 31 provides that the: clerk of a grand jury in counties of 
three hundred thousand or more of population shall also act as prosecutor 
of the pleas, and shall receive a salary of $25,000. 

Chapter 38 amends the eleventh section of the landlord and tenant 
act. The amendment consists in striking out the words in Paragraph II 
“and satisfaction for such rent cannot be obtained by distress of any 
goods.” The effect of this is to permit landlords, on non-payment of 
rent, to obtain possession of their premises, regardless of the fact that 
rent may be obtained by distress of goods. It is a substantial change in 
a law which has been in existence since 1847, and it, therefore, marks an 
entire departure from longstanding practice in this state. : 

Chapter 89 makes a similar amendment in the tenancy law as admin- 
istered by the district courts. 

Chapter 48 is a supplement to the act to authorize limited partner- 
ship, providing for the continuance of general partners, etc. 

Chapter 46 amends Section 2 of the act for the classification of cities, 
and provides that first-class cities shall have a population exceeding one 
hundred and fifty thousand; second-class, of over twelve thousand; third- 
class, below twelve thousand, except those of the fourth-class, which shall 
consist of cities binding upon the Atlantic Ocean, and being seaside 
resorts. 
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Chapter 53 is a supplement to the railroad and canal act, and provides 
that all complaints and proceedings authorized in Sections 18 and 19 may 
be taken before any justice of the peace, recorder, police justice or police 
court, in the municipality where the offender may be arrested. 

Chapter 55 is the act dividing the state into districts for the election 
of Congressmen. 
AMELIA A. BANEY v. JOHN F. BROWN, OLIVER CONLEN AND CHARLES 

LURK. 
(District Court of Elizabeth, February 25, 1901.) 
Replevin— Claim to property under execution— Waiver— Public sale. 

In replevin. 

Messrs. P. J. Olde and L. A. Graff for plaintiff. 

Mr. John F. Brown for defendants. 


ATWATER, J.: A judgment was recovered in this court in an 
action on contract brought by Charles Turk (one of the defendants in this 
case) against John C. Broedlin, for the sum of eighty-three dollars and 
seventy cents, on the twenty-seventh day of December, 1901. An execu- 
tion was issued out of this court directed to Oliver Conlen, constable, and 
a levy wasmade by him on certain goods and chattels. The constable then 
proceeded to give public notice of sale according to law. Amelia A. 

Janey, the plaintiff in this action, delivered a notice in writing to said 

constable claiming the goods and chattels levied on as her property. 
This notice was in accordance with the provision of section 190 of the 
District Court act. The constable, as directed by said section, then 
adjourned the sale for a period of ten days in order to enable the plaintiff 
to apply to the judge of this court for a venire to summon a jury of six 
lawful men as jurors to try the right of such claimant to such property. 

The claimant, the plaintiff in this action, did not apply for a venire 
within the ten days. The constable, having regularly adjourned the sale, 
proceeded to sell the goods and chattels levied on by him to an amount 
sufficient to satisfy the judgment. The property was bid in by the 
defendant Turk and was taken possession of by him and removed from 
the house occupied by the plaintiff, in which the sale took place. 

I find that the sale was regularly advertised by the constable and 
that his proceedings therein were in accordance with the directions of 
the statute. The evidence on the part of the plaintiff showed that the 
goods levied on and sold by the constable were the property of the 
plaintiff. 

The question now presented, which I deem one of considerable 
importance, is whether the plaintiff, having delivered her written claim 
of property to the constable, in accordance with section 190 of the District 
Court act, and then having failed to prosecute the same within ten days, 
as provided by the said section, shall be deemed to have waived such 
claim and to be estopped from making further claim, in any other form 
of action, to the property in question. The language of the section 
referred to pertinent to this question is as follows: “But if the claimant 
shall not, within ten days, apply to said court and have his right tried as 
aforesaid, the said claim shall be considered abandoned and the constable 
shall proceed as if it had not been made, and shall not be liable in any 
action therefor thereafter.” ‘ 
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I think an impression has prevailed to some extent that the method 
of trial of title to personal property under claim made to the constable 
in accordance with the section of the statute referred to did not lead to a 
finality, but was a kind of investigation which the defeated party might 
or might not accept as binding as he saw fit, and that he might, by an 
action in replevin or trespass, again have the question of title tried. Such 
is not the construction put upon it by the Supreme court. In the case 
of Berry v. Chamberlain, 24 Vroom 463, the court held “that in a suit in 
the court for the trial of small causes, when under the statutes the prop- 
erty levied on is claimed and the title tried, a verdict therein is conclusive 
for the purpose as between the claimant and the plaintiff in execution.” 


In the case in hand there was no trial of the right, simply a failure to 
prosecute the claim of property, after it had been delivered to the con- 
stable, by application for a venire. The effect of such failure was con- 
sidered by the Supreme court in a recent case. Lucas v. Van Marter, 44 
Atlantic Reporter 865. The case just cited is similar in all respects to 
the case now before this court, except that in that case an action in tort 
in the nature of trespass was brought against the officer who had sold the 
goods. There had been an execution issued to him on a judgment, levy 
on goods, claim of property made, sale delayed for ten days, failure to 
prosecute the same in the ten days, and then a sale of the goods by the 
constable. It is noticed that the same language is used in the Justices 
Court act as is used in the District Court act, in setting forth the effect of 
failure to prosecute the claim of property. 2 Gen. Stat., page 1,864. 
Judge Dixon, in delivering the opinion of the court, defines the effect of 
the failure to prosecute the claim of property in the following language: 
“Under the statute, the matter stands as if the plaintiff had served his 
claim on the constable, with the request that he would delay ten days, so 
that the claim might be legally tried, and had thereby obtained such 
delay, and at the end of the ten days had notified the officer that the claim 
was abandoned and he might proceed with the execution of his writ.” 
He further says: “Nor do we now hold that the service of a claim under 
the statute necessarily confines the claimant to the procedure which the 
statute authorizes, for, perhaps, if within the ten days he should institute 
against the officer an action of tort or replevin, the main purpose of the 
law would be effectuated.””. The conclusion of the court in that case was 
that the constable was exonerated from responsibility in tort to the 
claimant. 

In applying the decision just cited it is clear that in the case now 
before this court, the constable (Conlen) incurred no liability to the 
plaintiff by reason of having sold her goods. But if the constable is 
protected, why not a person buying at his sale? If he is justified in 
assuming that she had abandoned her claim of property, and if she was 
estopped from bringing an action against him, why is she not also 
estopped from bringing an action against persons who purchase goods at 
the sale? If he was authorized in proceeding with the sale, why does 
not his sale vest a good title in the purchaser to the goods bought? 


Parties buying at public sales are entitled to protection just as much 
as the officer who conducts the sale. One object in having a public sale 
is that, by giving the public an opportunity to bid, goods may be sold for 
their fair value. Now, if a person claiming goods levied on by an officer, 
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has by his or her action become estopped from any remedy against the 
officer making sale of the goods, there seems to be no valid reason what- 
ever why a person buying goods at such sale, and paying what we have 
a right to assume is the fair value of such goods, should not also be 
protected from any claim whatever by such persons so estopped as against 
the officer. 

The plaintiff could have had her day in court if she had chosen to 
avail herself of the opportunity. Having failed to prosecute the method 
prescribed by the statute, after she had, by making claim, elected to do so, 
my conclusion is that she is barred from prosecuting such claim by 
another form of action. A sale presumes a vendor and a vendee. It 
would be a strange construction of law that would make a sale valid as 
against the vendor and void as against the vendee. 

Judgment will be entered in favor of the defendants and that the prop- 
erty in the goods is in the defendant, Charles Turk, and awarding him six 
cents damages. 


IN RE THE APPEAL FROM THE PROBATE OF THE ALLEGED WILL AND 
CODICIL OF CHARLES K. LANDIS, DECEASED. 


(Cum!erland County Orphans’ Court, December Term, 1900.) 


Will—Construction— Testamentary Capacity — Delusion. 


Mr. Thomas E. French and Mr. C. K. Landis, jr., for the respond- 


ents. 
Mr. Howard Carrow and Mr. Herbert C. Bartlett for the appellant. 


TRENCHARD, J.: The testator, Charles K. Landis, a resident of 
Vineland, in this state, died June 12, 1900, aged about sixty-seven years, 
leaving the disputed paper writings, consisting of a will, dated and 
executed March 15, 1898, and a codicil thereto, dated and executed April 
16, 1900. . 

On proof according to law the surrogate of this county admitted the 
will and codicil to probate on the 23d day of June, 1900. James Monte- 
vert Landis, a son of the testator, appeals to this court. 

Both the will and codicil are in the handwriting of Mr. Landis, the 
testator, and both were executed, with all due legal formalities, in the 
office of Mr. Landis, in Vineland. By the will, after reference to debts 
2nd directions to the executors, and some minor bequests, the testator 
divides the estate equally between Matilda T. Landis, Charles K. Landis, 
jr., Richard W. M. Landis and James M. Landis. The codicil changes 
the bequests to Richard and to James, and provides that the one shall go 
to the Vineland I[listorical Society, and the other to the children of 
testator’s son Charles. It gives to his bookkeeper, Katherine Gittone, 
aud to his surveyor, Marcus Fry, each twenty-five unimproved building 
lots in Vineland “in gratitude for good and faithful service.” The will 
and codicil were found, after the death of Mr. Landis, by Miss Landis, 
one of his executors, in a small safe in testator’s vault. With them were 
two letters to which | shall hereafter refer. 

The validity of the will and codicil is assailed upon the insistence 
that Mr. Landis lacked capacity to make them, and that they were the 
product of an undue influence exerted over him. 
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Mr. Landis was the founder of Vineland and Sea Isle City. He 
found occupation, for the greater part of his life, in buying, developing, 
inanaging and selling real estate in the counties of Cumberland, Cape 
May and Gloucester, in this state. In these, and in other enterprises, he 
was so successful, that, at his death, he left a considerable estate, the 
exact value of which does not appear. In the year of 1875 he was indicted 
for the murder of Uri Carruth, and on trial was acquitted. At about this 
time Mr. Landis and his wife were divorced, and his sister, Matilda T. 
Landis, a beneficiary under the will, was installed as housekeeper and so 
continued until his death. At the time of the separation two children 
were living, Charles K. Landis, jr., and Richard W. M. Landis, and both 
remained in the custody of their father and lived with him in Vineland 
until about the time of their respective marriages. Charles was educated 
as a lawyer, married in 1893, and resides in Sea Isle City. Richard, an 
artist by profession, was married in Phiiadelphia February 14, 1899, and 
now resides in Chicago. In October, 1875, shortly after the separation, 
another son, James Montevert Landis, was born to Mrs. Landis. He 
continued in her custody until seven years of age, when he was hrought to 
Vineland and became a member of the household of his father, the tes- 
tator, with whom he resided until the night of April 16, 1900, when he 
took a room at the Vineland House, in Vineland. He is by occupation 
a telegraph operator. 

The physical health of the testator seems to have been reasonably 
good to within a short time of his death. On February 8, 1900, his health 
being somewhat impaired, he started on a trip to Jamaica. He was gone 
five weeks. The diary which he kept while on this trip is in evidence. 
On his return he was troubled with neuralgia, but continued, with but 
slight interruptions, the active superintendence of his business until his 
last illness, which lasted about five days. He died of apoplexy. 

The testator was the owner, at the time of his death, of five thousand 
acres of real estate in Vineland, and about nine hundred and fifty acres 
at Sea Isle City, much of which was in town lots. He had other property 
interests. For many years immediately preceding his death he managed 
his real estate, received and passed upon reports made by his agents, had 
surveys made, divided the land into lots, improved it, built roads and 
streets, passed upon and paid all bills and made all contracts and deeds. 
Between 1881 and 1890 he sold real estate in Sea Isle City for which 
$400,000 was realized. 

lt appears that both the will and codicil in question were properly 
executed in accordance with the law. 

The question of testamentary capacity is narrowed by the admission 
that no general insanity is claimed. The acquittal in the criminal trial 
of 1875, above referred to, where the defense was insanity, was imme- 
diately followed by an inquisition as to whether insanity continued, and it 
was determined that it did not continue. Proof of such temporary 
insanity does not require proof of lucid intervals to give validity to testa- 
mentary acts, as is required where general insanity is shown. Koegel v. 
Egner, 9 Dick. 623. The appellant is, therefore, in the position of 
endeavoring to prove that at the time of the execution of the will and 
codicil the testator had not testamentary capacity. 





490 THE NEW JERSEY LAW JOURNAL. 


The test of testamentary capacity is that the testator can comprehend 
the property that he is about to dispose of, the objects of his bounty, the 
meaning of the business in which he is engaged and the relation of each 
of these factors to the others, and the distribution that is made by the 
will. Bannister v. Jackson, 18 Stew. 702. The point of time at which 
testamentary competency is to be tested is that of the execution of the 
will. The antecedent and subsequent condition of the testator is chiefly 
important as bearing upon that epoch. O’Brien v. Dwyer, 18 Stew. 689. 

The appellant has shown no lack of testamentary capacity at the 
time of execution of the will and codicil. The respondents proved abund- 
ant testamentary capacity. The witnesses to both the will and codicil 
testify that the testator was competent to make a will. His physician 
testifies that “his mental condition was at all times very good.” The 
nurse, who was with him daily at the time the codicil was executed, 
testifies that she never noticed any incapacity, and that she regarded him 
as a “very sane man.” So that, even were the burden of proof thrown 
upon the respondents, it is shown that when the testator made the ‘will and 
codicil he avas not only possessed of testamentary capacity to the requisite 
extent to enable him to dispose of his property by will, but of much more 
than ordinary ability and business capacity. 

Witnesses produced by the appellant testify to slight mistakes as to 
matters, which, in my opinion, tend to show nothing more than a mis- 
understanding or momentary forgetfulness, as likely to result from inat- 
tention or indifference to matters spoken about. It will be noticed that 
none of these alleged mistakes relate to the testator’s family or property. 
Mr. Cole, a lawyer, testifies to incidents which tend to show that the 
testator at times was absent-minded, forgetful and inattentive. Certainly 
this would not warrant an inference that one committing such lapses 
lacked testamentary capacity, especially in view of the proof as to his. 
subsequent mental vigor. 

In view of the fact that both the will and codicil are in the hand- 
writing of the testator and that the proof shows that testator called in the 
witnesses and intelligently directed every detail of the execution of the 
will and codicil, these instruments themselves are particularly significant 
as to his testamentary capacity. They show knowledge of his family, his 
property, of the objects of his bounty and of the relation of each of these 
factors to the others. 

It is urged by the appellant that Mr. Landis was a man of high 
temper, and that, when in passion, reason was dethroned, and attention 
is directed to the killing of Mr. Carruth in 1875, to the scene at the ban- 
quet in Sea Isle City in 1893, and to his quarrel with his son James on the 
night of the day that the codicil was made. To my mind the proofs show 
Mr. Landis to have been an eccentric man, high tempered, easily provoked 
and vindictive towards those who offended him. It may be true that, 
when aroused in anger, his better judgment was disturbed, but there is no 
proof that he was excited or in a passion at the time of the execution of 
either the will or codicil. The proof is to the contrary thereof. The 
quarrel with James could not have influenced him in making the codicil, 
because the codicil was made and executed at three o’clock in the after- 
noon and the quarrel did not occur until the evening of that day. 
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It appears from the proof that Mr. Landis was opposed to the mar- 
riage of his son Charles, but his opposition apparently did not long con- 
tinue. He undoubtedly was displeased on learning of Richard’s mar- 
riage. After his marriage Richard seems not to have visited his father’s 
house until the day of the funeral, and it appears to have been understood 
that he and his wife were not welcome. Mr. Landis made inquiries and 
obtained some information in regard to Richard’s wife, which evidently 
further displeased him. He appears to have had some question about 
the character of Richard’s associates prior to his marriage. He was 
greatly incensed because of James’ absence from home evenings. He 
was displeased with his associates and with his failure to render an 
account in certain business transactions. He had hot words with James 
and ordered him from the house on the night of April 16, 1900, and 
refused thereafter to see him. He seems to have believed the conduct of 
both Richard and James to have been undignified and a reflection on the 
honor of the family, and to have been deeply offended thereby. The 
appellant endeavors to show that Richard and James were without fault, 
and that there was no sufficient reason for testator’s ill favor towards them. 
However that may be, error in reasoning or conclusion is not lack of 
testamentary capacity. The test is his ability to exercise reason and 
reach a rational conclusion, however erroneous. <A delusion is the mind’s 
spontaneous conception and acceptance of that as a fact which has no real 
existence except in its imagination, and its persistent adherence to it 
against all evidence. Middleditch v. Williams, 18 Stew. 726. Mistake, 
whether of fact or law, moves from some external influence which is 
weighed by reason. Delusion arises from morbid internal impulse, and 
has no basis in reason. Smith v. Smith, 3 Dick. 566. It may be that the 
testator’s belief as to the conduct of Richard and James was a mistake; it 
certainly was not a delusion because it had basis on (a) what Emma Car- 
many told him about Richard’s wife, and (b) James’ suspicious unwilling- 
ness to say where he had been upon returning home late at night and to 
render an account (Dale v. Dale, 9 Stew. 269), which circumstances bear 
a natural relation to the letters found with the will. In this connection 
the two letters are significant. One is written to Richard by a young lady 
and is dated June 1, 1897; the other is written by James to Richard and 
is dated Jersey City, May 29, 1898. In placing these letters where they 
would be found with the will, the testator indicated premises from which 
it was possible for him to draw his conclusion. The occasion for resent- 
ment being real, the will is not the offspring of delusion. Wintermute v. 
Wilson, I Stew. 437. 


There is some proof tending to show that Mr. Landis was for years 
apprehensive of some bodily harm. This is to be inferred, if at all, from 
his habit of drawing curtains on entering a lighted room, his habit of 
carrying a revolver and the testimony of Mr. Ring as to testator’s con- 
versation and conduct. It does not appear what was Mr. Landis’ reason- 
ing about this matter. I cannot say that it was a delusion. However, it 
seems that it neither influenced him, nor was calculated to influence him, 
in making his will, and so can have no effect upon it. Middleditch v. 
Williams, 18 Stew. 726. 

Passing to the second ground of contest—the contention that the 
will and codicil were the product of undue influence. The position of 
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the contestant is that such influence was exerted over the testator by his 
sister, Matilda T. Landis. Undue influence is the destruction of free 
agency. It is that which constrains a person to do what is against his 
will, and what he would not do if left to himself. A party alleging undue 
influence in the execution of a will must prove it either directly or by 
proving such circumstances as will warrant a presumption of it. Salter 
v. Ely, 2 Dick. 357. Mr. Landis is shown to have been a man of very 
strong character, of iron will and inflexible, and almost equally inflexible 
in his prejudices. 

There is no direct proof that Miss Landis procured, or was instru- 
mental in making, either the will or codicil. As I understand the con- 
testant, his position is that Miss Landis entertained a vindictive hatred 
for her nephew James because of suspicions as to his legitimacy, and that 
she was displeased with her nephew Richard because of his marriage, 
and that, therefore, she so dominated the father as to induce the making 
of a codicil which disinherits these sons. 

The proofs de not disclose any such circumstances as will warrant 
such a presumption. At best they show that, at first, the presence of 
James was obnoxious to Miss Landis because of her suspicion that he was 
not the son of the testator; that, upon his arrival, she regarded him as an 
imposition upon her, and that, at times, long before the making of the 
codicil, she spoke of and treated him harshly. Whatever may have been 
her feelings towards him in the early days, I think she had no ill feeling 
in the more recent years, as her letters to James and those to his father 
concerning him show much depth of affection and solicitude. In this 
connection it is charged that Miss Landis endeavored to persuade the 
testator that James was not his legitimate son; but this she denies. 
Whatever the truth may be, the proofs strongly indicate that Mr. Landis 
never doubted the legitimacy of James. Furthermore, any proofs of 
undue influence prior to 1898 would be overcome by the will of that date 
providing equally for all, and consequently itself demonstrating that the 
alleged attempts to influence were unavailing. It is true that Miss Landis 
was displeased with Richard’s marriage, but it seems to me the evidence 
abundantly shows that she bore no malice; on the contrary thereof I 
believe she continued to regard him with affection. Before his marriage 
he, of all the children, was her favorite. Therefore, it appears to me that 
there was no motive for Miss Landis’ alleged influence, for, it will be 
observed, that she is not a beneficiary in the codicil, nor are the bene- 
ficiaries in any way shown to be her favorites. The provision in the will 
for Miss Landis was prudent in view of the possibility of a claim against 
testator’s estate, and it was also a rational expression of love and gratitude 
for a dependent sister, who was properly a moral, if not a legal, object of 
his bounty. Westcott v. Sheppard, 6 Dick. 315. 

The right of absolute dominion which every man has over his own 
property is sacred and inviolable. A will may be contrary to the prin- 
ciples of justice and humanity—it may be both unnatural and unjust—yet, 
if it appears to have been made by a person of sufficient age to be com- 
petent to make a will, and also appears to be the free expression of a sound 
‘mind, the courts must uphold it. Middleditch v. Williams, 18 Stew. 726. 

I think the competency of the testator is established, and that the 
allegation of undue influence is not proved. The will and codicil were 
executed with all the formalities required by law, and are entitled to be 
admitted to probate. 
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HENRY I. BUDD, STATE COMMISSIONER OF PUBLIC ROADS, v. WILLIAM 
8. HANCOCK, COMPTROLLER, ETvU., AND GEORGE B. SWAIN, 
TREASURER OF THE STATE OF NEW JERSEY. 


(N. J. Supreme Court, February 25, 1901.) 


1. A law is special in a consti- 
tutional sense, when, by force of an 
inherent limitation, it arbitrarily 
separates some persons, places or 
things from others upon which, but 
for such limitation, it would ope- 
rate. 
2. Legislation that operates upon 
an object whose characteristics 
are so distinct as reasonably to 
form, as regards the subject legis- 
lated upon, a class by itself is not 


3. The legislature is not forbid- 
den by the Constitution from in- 
creasing or decreasing the allow- 
ance of the State Commissioner of 
Public Roads during the term of 
office of the incumbent by an act 
that affects this public office alone; 
such an act, owing to the unclassi- 
fiable nature of its object, is a gen- 
eral and not a special law. 

4. The case of the State v. Kel- 
sey, 15 Vroom 1, distinguished. 


objectionable merely because the 
class is composed of but a single 
object. 


On rule to show cause why a mandamus should not issue. 

The following statement of the facts of the case is taken from the 
brief of the Attorney General: 

“The relator held the office of Commissioner of Public Roads. 
There is no other office of like character in the state. He was commis- 
sioned May 21, 1895, under an ad interim appointment. He was again 
commissioned March 26, 1896, for a term of three years, which expired 
March 26, 1899, and on March 26, 1899, he was commissioned for the 
third time for a term ending March 26, 1902. On the 23d of March, 1900, 
an act was passed (Chapter 155, Laws of 1900, p. 386), entitled ‘An act to 
amend an act, entitled “An act giving the State Commissioner of Public 
Roads a fixed salary instead of per diem pay, and limiting the expenses 
connected with the office,” approved March twenty-fifth, one thousand 
eight hundred and ninety-six, and all amendments thereto.’ By this act 
it was provided as follows: I. The first section of said act shall be 
amended so as to read as follows: ; 

“1, The annual salary of the State Commissioner of Public Roads 
shali be twenty-five hundred dollars, and he shall be allowed the sum of 
fifteen hundred dollars per vear, or so much thereof as shall be necessary, 
for clerk hire, attorney and consulting engineer fees, stationery and actual 
travelling expenses. 

«2. He shall be allowed the sum of one thousand dollars per year 
for the employment of supervisor to assist him in supervising construc- 
tion and performing such other duties as necessity may require.’ 

“The third section was a repealer of inconsistent acts, and contained 
a declaration that the law should take effect immediately. 

“Tt will be seen that this act was passed during the term of the Road 
Commissioner, which began March 26, 1899, that being the date of his 
commission, and expires March 26, 1902. This proceeding is instituted 
for the purpose of compelling the respondents to pay the amount of 
increased salary provided by the act of 1900, and it is alleged that the act in 
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question is constitutional, and, therefore, the relator is entitled to the 
relief sought. It is conceded that if the act be constitutional he is entitled 
to be paid this additional salary. The pertinent provision of the consti- 
tution is one of those amendments introduced in 1874, and is to be found 
in Sec. 7, par. 11, and is as follows: “The legislature shall not pass pri- 
vate, local or special laws in any of the following enumerated cases * * 
* * * * creating, increasing or decreasing the percentage or allow- 
ance of public officers during the term for which said officers were elected 
or appointed.’ 

“The question in the case is whether the act of the legislature increas- 
ing the allowance of the State Commissioner of Public Roads during his 
term of office is a special law.” 

Argued at the November term, 1900 before Justices Garrison and 
Garretson. 

Mr. Henry I. Budd, jr., for the motion. 

Mr. S. H. Grey, Attorney General, contra. 

GARRISON, J.: What constitutes a special law within the meaning 
of the amended constitution has been repeatedly adjudicated. <A law is 
special in a constitutional sense when, by force of an inherent limitation, 
it arbitrarily separates some persons, places or things from others upon 
which, but for such limitation, it would operate. The test of a special 
law is the appropriateness of its provisions to the objects that it excludes. 
It is not, therefore, what a law includes that makes it special, but what 
it excludes. If nothing be excluded that should be contained the law is 
general. Within this distinction between a special and a general law the 
question in every case is whether any appropriate object is excluded to 
which the law, but for its limitations, would apply. If the only limitation 
contained in a law is a legitimate classification of its objects, it is a general 
law. Hence, if the object of a law have characteristics so distinct as rea- 
sonably to form, for the purpose legislated upon, a class by itself, the law 
is general, notwithstanding it operates upon a single object only; for a 
law is not general because it operates upon every person in the state, but 
because every person that can be brought within its predicament becomes 
subject to its operation. Upon this branch of the case the dissenting 
opinion of Mr. Justice Magie in the State v. Kelsey, 15 Vroom 1, seems 
to me to state the correct legal rule. 

In the present case, in view of the admitted fact that there is no other 
officer in the state of like character to that upon which the law in question 
operates, it is obvious that the law excludes no object to which its pro- 
visions are appropriate unless it be maintained that the salary of no state 
officer can be increased unless by the same law the salary of every other 
state officer be likewise increased. If any system of classification can be 
suggested or, what is the same thing, if any excluded object can be 
pointed out, there will be at least ground for argument as to the special 
character of this law. If, on the contrary, this act is special only in the 
sense that its object is single, the question of its special character in a 
legal sense does not arise. 

' The case turns, therefore, upon the classifiability, for purposes of leg- 
islation, of the object of the present law. This is a question of fact. The 
law is entirely clear that, if an object be susceptible of classification, it 
cannot be legislated for separately. Correlatively, it is equally clear that 
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an object that is not susceptible of classification is not on that account 
placed beyond the pale of legislative control. 

The decisive question, therefore, is whether the object of the present 
law is susceptible of association with other objects for the’ purpose of 
legislative classification. This implies the possession by one or more 
other objects of characteristics so like those of the object contained in 
the law that the provisions that are appropriate to the one are, for the 
same reason, appropriate to the others. The application of this rule calls 
for the discovery in some other public office in this state of characteristics 
so similar to those possessed by the State Commissioner of Public Roads 
that the present law is equally appropriate to such other office or offices. 
The office of State Commissioner of Public Roads was created by the 
act of May 17, 1894 (P. L. 1894, p. 409; G. S., p. 2,902). The duties of 
this officer are prescribed in “An act to provide for the permanent 
improvement of public roads in this state,” approved March 22, 1895 (P. 
L., p. 424; G. S., p. 2,902). An examination of this comprehensive 
statute must satisfy any one of the entire correctness of the statement 
made in the brief of the Attorney General, that “There is no other office 
oi like character in the state.” A further examination of various public 
statutes shows that the duties and expenses of this office have been 
greatly increased during the term of the present incumbent so that the 
increased allowance provided by the present law was, in the absence of 
any constitutional prohibition, an ordinary exercise of legislative discre- 
tion. Unaided by any suggestions to that end, I have been totally unable 
to discover any other public officer with whom this state official could pos- 
sibly be classified for this legislative object,or even to conceive of any such 
classification that would not involve absurd results. The case must, 
therefore, be decided upon the assumption that this office is not suscepti- 
bie of further classification as regards the subject legislated upon. The 
application to this state of fact of the established law upon this subject, as 
outlined above, leads to the conclusion that the present act was a consti- 
tutional exercise of legislative power. 

The technical propriety of this conclusion, rather than its soundness, 
is challenged by the Attorney General upon the authority of the State v. 
Kelsey, 15 Vroom 1, which, it is claimed, is a judicial precedent upon the 
precise point. That case decided that the allowance to the secretary of 
state could not be decreased by the legislature during the term of its 
incumbent by a law affecting that-office alone. State v. Kelsey, supra. 

Without questioning the doctrine that a judicial precedent has, upon 
a point of law decided by the court, a force that is authoritative and not 
merely persuasive, it is also recognized that determinations of matters of 
fact in the course of judicial decisions have no such effect’ unless under 
circumstances that are substantially identical. Lehigh Zinc Co. v. N. J. 
Zine Co., 26 Vr. 350. 

Upon analysis the case of the State v. Kelsey upon the point for 
which it is now cited will be found to rest upon a decision by the court 
of a matter of fact that was necessarily limited to the case before it, viz., 
that the office of secretary of state was at that time capable of classifica- 
tion with other state offices for the legislative purposes imposed by the 
act then before the court. The reasoning of the opinion is this: The leg- 
islature is forbidden to pass special laws increasing or decreasing the 
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allowance of public officers during their terms of office; the object of for- 
bidding the passage of special laws for this purpose was to protect officers 
and legislators from each other; this object fails of realization, if the secre- 
tary of state and other state officers may be legislated for separately upon 
the ground that they are incapable of classification for legislative purposes. 

“It seems to me,” said the learned Chief Justice who delivered the 
opinion, “that there is no insuperable objection in the way of classifying 
these several officers for every legitimate legislative purpose.” 

In this opinion Mr. Justice Scudder concurred, making it thereby the 
decision of the court upon this point. Mr. Justice Magie, who dissented 
from this decision, evidently did so because he had come to the opposite 
conclusion with respect to the classifiability of the public offices under 
consideration, for he speaks of them as “public officers, who are, in respect 
to their official characteristics, so distinct as reasonably to form (as 
regards the subject legislated for) a class by themselves.” The founda- 
tion of the decision pronounced in the State v. Kelsey was, therefore, the 
proposition of fact that the office of secretary of state was capable of clas- 
sification for the legislative object in question. 

If, by reason of certain expressions contained in the opinion in the 
case above cited, but not conducive to its decision, the case be cited as 
authority for the legal proposition that where a special law is forbidden 
no efficient law can be passed, the doctrine so announced would not only 
run counter to every other decision upon the subject in the Court of 
Errors, as well as in the Supreme court, but would also fail to give any 
force whatsoever to the word “special” in the amendment of 1874. For, 
under such judicial interpretation, the framers of the amendments in 
question, with respect to a large number of important objects, would 
have declared that, when the instrument they were framing forbade the 
passage of a special law, it, in effect, forbade the passage of any law. 
This construction does violence to fundamental principles of exposi- 
tion and is contrary to the express declaration of the instrument itself. 
Moreover, as pointed out in the admirable brief of the relator, the framers 
of the constitution, when they desired to interdict the passage of any law 
increasing or decreasing the allowance of a public officer, did so in direct 
terms. Thus: Act V, par. 5, is as follows: 

“The Governor shall at stated times receive for his services compen- 
sation which shall be neither increased or diminished during the period 
for which he shall have been elected,” and in Art. VII, Sec. 11, pl. 1, “The 
Justices of the Supreme court and Chancellor shall * * * at stated 
times receive for their services a compensation which shall not be dimin- 
ished during the term of their appointments.” 

The conclusion I have reached is that the case of the State v. Kelsey 
does not stand in the way of the decision of the present case upon its 
own facts in accordance with the accepted legal rules applicable thereto. 

The rule to show cause is made absolute, and a peremptory manda- 
mus directed to issue pursuant to its terms. 


. The Judge—But the complainant identifies you as the man who stole 
the chickens. 

The Prisoner (earnestly)—Fo’ de Lawd, jedge, mah wife’ll identify 
me as a man what hasn’t been near a chicken-coop in six mont’s. : 
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(Abstracts of Recent Opinions). 

Executors and administrators—Action for damages—Maintenance.— 
1. An administrator de bonis non cum testamento annexo cannot main- 
tain an action for damages occasioned by the failure of the original 
executor to foreclose a mortgage, but such action can only be brought 
by the creditors of the estate or the beneficiaries under the will. 2. 
Under a rule of court requiring “‘that every demurrer, whether general or 
special, shall state the particular grounds on which it is based,” a demurrer 
that complainant was noi entitled to equitable relief was sufficient to raise 
the objection that complainant, as administrator de bonis non, could not 
maintain a suit to recover damages for failure of the original executor to 
foreclose a mortgage, since an explicit statement is required only where 
the objection is obscure, but not where the ground of the demurrer is 
obvious from a reading of the bill. 38. Where a bill by an administrator 
de bonis non cum testamento annexo to recover damages occasioned by 
tlie failure of the original executor to foreclose a mortgage stated that the 
administrator was appointed trustee, but did not disclose the provisions 
of the will conferring power on the trustee, nor allege that the mortgage 
was ever set aside as part of the trust estate, the administrator cannot 
maintain the suit as trustee. Parker v. Stevens. (Mr. Frederick Parker 
for complainant. Messrs. Hawkins & Durand for defendant William 
R. Stevens. Mr. James Steen for defendant E. W. Allen). Opinion by 
REED, V. C., November 9, 1900. 


Eminent domain-——Taking private property—Compensation.—1. The 
placing of a license of a municipal corporation on a public sidewalk, the 
fee of which is in an adjoining owner, of poles for furnishing light by 
electricity for private consumption, is a taking of such owner’s land, for 
which he is entitled to compensation, since the legislature has not author- 
ized municipal corporations or their licensees to erect poles on sidewalks 
for conducting electricity for use in private lighting, but has, by act April 
21, 1896 (P. L., p. 322), authorizing the use of the public highways for 
distribution of electricity, forbidden such erection without the land- 
owner’s consent. 2. Act March 24, 1899 (P. L., p. 399), Sec. 67, author- 
izing the township committee to contract with any private corporation for 
supplying light for public use in the township, does not authorize the 
licensee of the township to use the public highway for private lighting 
without making compensation to the owner of the soil, since the authority 
given by implication must be confined to lighting the streets within the 
municipality. Andreas v. Gas and Electric Co. of Bergen Co. (Mr. 
Charles L. Corbin for complainant. Mr. Milton Demarest for defendant). 
Opinion by PITNEY, V. C., November 17, 1900. 


Married woman’s act—Contract with husband.—1. The last clause 
of section 14 of the married woman’s act of March 27, 1874 (2 Gen. St., p. 
2,015), declaring that nothing in the act should “enable husband and wife 
to contract with or to sue each other except as heretofore,” is not repealed 
by the amendatory act of June 13, 1895 (2 Gen. St., p. 2,017). 2. Com- 
pensation for services renaered by a wife to her husband, or to a firm in 
which her husband is a partner in a business conducted by him or his 
firm, under a contract of employment made between her and her husband, 
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cannot be enforced by a bill in equity. Turner v. Davenport. (Mr. 
Walter J. Knight for complainant). Opinion by MAGIE, Ch., Novem- 
ber 26, 1900. 


Eminent domain—Electric railways—Country roads.—An electric 
passenger railway on a country highway is not an additional burden, in 
excess of the public easement, on the land of the abutting owner, who 
owns to the middle of the road, so as to require his consent and com- 
pensation. Ehret v. Camden & T. R. Co. (Mr. Charles K. Chambers 
and Mr. Mark R. Sooy for complainant. Mr. Howard Flanders, Mr. 
Samuel Belden and Mr. David J. Pancoast for defendant). Opinion by 
REED, V. C., November 27, 1900. 


Chattel mortgages—Avoidance for failure to record—Judgment.— 
1. Right to set aside mortgages as void under the chattel mortgage act 
(2 Gen. St., p. 2,113, Sec. 4 et seq.), for failure to record immediately, does 
not pass to the mortgagor’s assignee for the benefit of creditors, to the 
exclysion of subsequent execution creditors. 2. The right of a creditor, 
under 2 Gen. St., p. 2,113, par. 52, to avoid an unrecorded chattel mort- 
gage of his debtor, passes to his assigns on the assignment of the debt. 3. 
The rights obtained by a judgment creditor on the issuance and delivery of 
an execution pass on an assignment of the judgment thereafter, and may 
be enforced by the assignee for the purpose of avoiding unrecorded chattel 
mortgages of the judgment debtor. Wimpfheimer v. Perrine. (Mr. 
James E. Howell for complainants. Mr. E. M. Colie and Mr. William R. 
Howe for defendants Lindslay. Mr. Thomas A. Davis for defendant 
assignee of Perrine). Opinion by EMERY, V. C., December 10, 1900. 


Street railroads—Electric roads—Consolidation.—1. Four corpora- 
tions operating street railroads made a consolidation agreement, forming 
a new corporation. The consolidated corporation subsequently con- 
solidated with other street railway companies, forming a second consoli- 
dated corporation. Held, that the power of the second consolidated com- 
pany to extend its tracks would not be affected, even if one of the four 
original members of the first consolidation was without power tu enter 
into the consolidation agreement, for failure to obtain corporate existence, 
since the consolidation agreement of the other members was sufficient to 
form a new corporation, and even a de facto corporation was able to enter 
into a consolidation agreement, and hence the second consolidated com- 
pany was valid and obtained the rights of each of the constituent mem- 
bers, including the power to extend tracks. 2. 3 Gen. St., p. 3,225 (P. L. 
1888, p. 74), permits any horse railroad corporation organized under the 
laws of the state to consolidate with any other horse railroad company 
having lines in the same county, and to form a new corporation. 3 Gen. 
St. p. 3,229 (Act April 16, 1891), authorizes any horse or other street 
railway company or companies to consolidate with any other horse or 
street railway company; such consolidation to. be effected in the same 
manner provided by the statutes of the state for the consolidation of horse 
railroad companies. Held, that the consolidation of electric street rail- 
roads into a new corporation was authorized by: statute, since the refer- 
ence in the act of 1891 to the manner of consolidation prescribed by the 
act of 1888 was sufficient, without a re-enactment of such provisions. In 
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re Trenton St. Ry. Co. (Mr. John H. Backes and Mr. Robert S. Wood- 
ruff for petitioner. Mr. Charles Gummere and Mr. Alan H. Strong for 
respondent). Opinion by REED, V. C., December 20, 1900. 


Construction of will—Power of executors to sell realty—1. Testator 
devised all his property, of whatever kind, to executors, in trust “to hold 
and invest,” as might seem best, and certain amounts “to be paid from 
time to time” to beneficiaries. Held, in a suit for construction of the will, 
that the power to sell the real estate was given to the executors by impli- 
cation, since the use of terms applicable to personalty particularly and 
exclusively indicates that it was all to be converted into personalty. 2. A 
power of sale is given to the executors of a will by implication, where the 
(luties imposed are to “invest, pay and divide” all the property, since the 
execution of those duties is inconsistent with the existence of the property 
in the shape of real estate. Cook v. Cook. (Mr. D. J. Pancoast for com- 
piainants). Opinion by REED, V. C., December 11, 1900. 


Equity—Bill— Multifariousness.—-A bill disclosing no common sub- 
ject matter in respect to which complainant seeks relief, but diverse and 
disconnected matters, in respect to some of which no relief is prayed for 
or could be granted as to some of the defendants, is objectionable, and 
must be dismissed as to the defendants‘duly objecting, under Rule 213. 
Van Hise v. Van Hise. (Mr. Linton Satterthwaite for complainant. Mr. 
James Buchanan for moving defendants). Opinion by MAGIE, Ch., 
Lecember 26, 1900. 


Mortgages—Limitations—Adverse possession.—Where the purchas- 
crs of portions of mortgaged property remained for more than twenty 
years in the full, exclusive, open and actual possession thereof, without 
admitting the title of the mortgagee, and no claim for the principal or 
interest was made against them, the lien of the mortgage is lost as to such 
portions, though the debt was kept alive by the owner of the other por- 
tions. Ely vy. Wilson. (Mr. Woodbridge Strong for complainant. Mr. 
W. P. Voorhees for defendants Silvers. Mr. A. V. Schenck for defend- 
ants Conover). Opinion by PITNEY, V. C., December 27, 1900. 


Trusts—Conveyances—Confidential relations.—1. Plaintiff was left 
an orphan at the age of seven, and resided with defendant, her guardian 
and uncle, and with Mrs. C. for eighteen years. At her majority her 
uncle turned over her property and took a release. Having married with- 
out the knowledge of her uncle or friends, several days thereafter she 
conveyed her property to her uncle, in trust for herself for life, remainder 
to her husband except a gift of $5,000 to Mrs. C.; and she executed an 
irrevocable power of attorney to her uncle to manage the property. In 
executing the trust she relied on the advice of her uncle and Mrs. C., and 
saw no one with whom to counsel, aside from the attorney who drew it, 
and who had been her guardian’s adviser. Held, that, not having had 
independent advice as to the prudence of her making an irrevocable trust, 
and the persons advising her being interested, the trust should be set 
aside, though no fraud was exercised. 2. Plaintiff having been advised 
by defendant, with the best intentions, to convey her property to him in 
trust for herself, to protect her estate from an improvident husband, 
defendant should not be charged with the costs of a suit in which the con- 
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veyance was set aside, but the costs should be paid out of the estate. 
Smith v. Boyd. (Mr. Frank S. Katzenbach for complainant. Mr. James 
S. Aitken for defendant). Opinion by REED, V. C., January 2, 1901. 


Wills—Construction.—1. Where, by a will, there is a devise of title 
to a trustee to hold and invest the estate for the benefit of the wife during 
her natural life, with a remainder giving the balance of the estate upon 
the death of the wife to the testator’s children, and the widow refuses to 
accept the provisions for her benefit, her refusal defeats the trust created 
for her, and the time of enjoyment of the gift over to the children is 
accelerated, and they ‘become at once entitled to possession under their 
remainder. 2. Equitable estates are in this court dealt with as legal 
estates, subject to the same incidents and consequences as, under the cir- 
cumstances, attend upon similar estates at law. 3. Where the parties 
entitled under a will to the whole beneficial interest in an estate all join 
in an election to receive it as land rather than as money, and no superior 
equity appears, a trustee who holds the estate solely for the purposes of 
division will be decreed to convey to the beneficiaries as land, according 
to their interest under the will. Beideman v. Sparks. (Mr. John F. 
Harned for complainants. Mr. George H. Peirce and Mr. D. J. Pan- 
coast for demurrants). Opinion by GREY, V. C., January 10, 1901. 


Creditors’ suit—Dismissal.—If an open creditors’ bill be filed by one 
creditor having a judgment, and the defendants, before any other creditor 
enters judgment or becomes a party to the suit, satisfy the complainant’s 
claim and costs, and give notice of motion to dismiss the bill, they are 
entitled to dismiss, although after the giving of such notice other creditors 
may have entered judgment, and been admitted as complainants. 
Schlagenhauf v. Craven. (Mr. George H. Peirce for complainants. Mr. 
George A. Vroom for defendants). Opinion by GREY, V. C., January 
10, 1901. 


Wills—Exceptions.—A codicil excepted from the residuary clause of 
the will “all bonds and mortgages of every kind” possessed by testator at 
his decease, and bequeathed them in trust. Held, that corporation bonds 
secured by trust deed, possessed by testator at his death, were included in 
the exception, notwithstanding a direction to the trustee to “keep” the 
securities excepted invested in good bonds.and mortgages on real estate. 
Hammell v. Swan. (Mr. Barton B. Hutchinson for complainant. Mr. 
Garret D. W. Vroom for defendants). Opinion by REED, V. C., Janu- 
ary 11, 1901. 


NEW JERSEY PREROGATIVE COURT. 


(Abstracts of Recent Opinions). 


Trusts—Trustees—Removal—Jurisdiction of courts.—-1l. 2 Gen. 
Stat., p. 2,881, Sec. 114 (P. L. 1898, p. 764, Sec. 135) provides that 
when a testamentary trustee shall neglect or refuse to act, or shall die 
before completely executing his trust, the orphans’ court may appoint a 
trustee to carry out the trust. Held that, where a will appointed a corpo- 
ration of another state as trustee, the orphans’ court was without power to 
appoint a new trustee, unless such corporation refused or neglected to act. 
2. On appeal by a foreign corporation, named as trustee under a will, from 
a decree of the orphans’ court appointing a new trustee in its place, on the 
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ground that ii was a foreign corporation, the prerogative court, while 
reversing the decree because the orphans’ court could only appoint a new 
trustee when the trustee named neglected or refused to act, cannot direct 
that the trust fund be paid over to such corporation. In re Satterthwaite’s 
Estate. (Mr. Norman Grey for appellant. Mr. Charles K. Chambers for 
respondent). Opinion by REED, V. O., March 12, 1900. 


Adminisirator’s sale of land—Petition—Bond to prevent sale.—The 
statute provides that, to prevent an administrator’s sale of land, the heirs | 
may give bonds, to be approved by the orphans’ court, for payment to the 
~dministrator of whatever money may be needed to discharge the remain- 
ing debts of the deceased. The personal estate of decedent amounted to 
$260. The claims filed were $127.31, and over $1,100 in notes made by 
deceased directly to his widow, who was the administratrix. On applica- 
tion by the administratrix for leave to sell land, the heirs offered to give 
bond to pay all the debts except the notes. Held, that an order for sale 
was proper, since the orphans’ court could not determine the validity of 
claims, on application for leave to sell land, and the offer of the heirs was 
not in conformity with the statute. In re Pitcher. (Mr. Frank P. Mc- 
Dermott for appellants. Mr. Aaron E. Johnston for respondents). 
Opinion by REED. V. O., October 23, 1900. 


Will—-Execution—Validity —1. The requirement of the statute that 
a will shall be signed in the presence of witnesses is satisfied by proof 
that, testatrix having declared, or assented to the declaration, that a paper 
writing in dispute was her will, wrote thereon, under circumstances that 
required the inference that what she wrote was her name as it appears at 
the bottom thereof, in the presence of witnesses, who, from their situation, 
could and did see her write, although they say they did not at the time 
see what she wrote. 2. When persons who have been called and attend 
for the purpose of witnessing the execution of a will of testatrix write 
their names upon a paper writing which has been duly declared to be 
her will in their presence, with intent to be witnesses thereto, and testatrix 
immediately afterwards, in their presence, writes her name thereon at the 
bottom, and the whole transaction was continuous and uninterrupted, 
from which none of them withdrew his presence or relaxed his attention 
to the matter in hand, viz., the execution of a will by testatrix, the require- 
ments of the statute in that respect are substantially complied with. 
Lacey v. Dobbs. (Mr. Addison Ely and Mr. W. H. H. Ely for appellants. 
Mr. Harry F. Barrel for respondent). Opinion by MAGIE, J., November 
17, 1900. 


Urphans’ court—Powers— Distribution of estate —If power was con- 
ferred upon an Orphans’ court by the provisions of section 151 of the 
Orphans’ Court act of 1872 (2 Gen. St., p. 2,391) to direct the distribution 
of the estate of a testator when its judicial action involved the construc- 
tion of the testator’s will, the grant.of power was not general, but limited 
to cases where the executor or the administrator cum testamento annexo 
had filed an account exhibiting the balance of the estate, and the account 
had been duly allowed by its decree. Swain v. Smith. (Mr. Albridge C. 
Smith pro se. Mr. L. DeWitt Taylor for respondent). Opinion by MAGIE, 
Ordinary, November 26, 1900. 





502 THE NEW JERSEY LAW JOURNAL. 


Wills—Separate papers—Advancements.—1. Where a testator pro- 
vided by his will that certain advances evidenced by separate papers 
should be deducted from each son’s share of the estate, an advancement 
of $14,000 shown by such a paper was properly charged against the share 
of a son, who had admittedly received $15,000 from the father without 
repayment. 2. Where a testator provided that the amounts to be charged 
as advancements to his sons should be evidenced by papers made subse- 
quent to the execution of his will, there was no attempt to add to, change 
or complete the provisions of the will by papers not executed with the 
formalities required by the statute of wills, since such papers were not 
testamentary in their character. 3. Where a son, having received 
advances to the amount of $15,000, claimed an equitable deduction there- 
from by reason of his father’s promise to pay him certain commissions, 
which promise was indefinite as to the manner of its performance, a pro- 
vision in the father’s will treating the $15,000 as money advanced and 
chargeable to the portion of the son was binding on the son. In re 
Moore. (Messrs. Glen & Rosinger for exceptant. Messrs. Lindabury, 
Depue & Faulks for executor). Opinion by REED, V. O., December 
14, 1900. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Trial—Directing verdict—When a case turns on questions of fact 
as to which the proof is in substantial conflict, it is error to direct a verdict 


for the defendant. Friedman v. North Hudson County Ry. Co. (Messrs. 
Qucen & Tennant for plaintiff in error. Messrs. Wallis, Edwards & 
sumsted for defendant in error). Opinion by ADAMS, J., November 
19, 1900. 


Replevin—Action on bond.—1. In an action of replevin by the plain- 
tiff in this case against F. C., the said F. C. gave bond, as required by the 
ninth section of the replevin act, with the Security Trust and Safe Deposit 
Company as surety. The case proceeded to trial under the tenth section 
of the replevin act, and resulted in a verdict for plaintiff for the value of 
the goods replevined. The goods were not returned, or offered to be 
returned, to the plaintiff. Held, that suit will lie against the surety on 
the replevin bond. 2. The suit is properly brought for the use of Bur- 
leigh. Harrison v. Maxwell, 44 N. J. Law 321, distinguished. Ft. 
Wayne Electric Corp. v. Security Trust and Safe Deposit Co. (Mr. David 
J. Pancoast for plaintiff in error. Mr. Robert H. McCarter and Mr. 
Samuel H. Grey, Atty. Gen., for defendant in error). Opinion by VAN 


SYCKEL, J., November 19, 1900. 


Injury to employee—Assumption of risk—Negligence of master.—1. 
Minor servants are held to assume, by their contract of employment, 
those ordinary risks of their service that are obvious to them, or that have 
been pointed out to them in a manner suited to their youth and inexperi- 
ence. 2. In order to charge a master with negligence in permitting the 
‘ use by a minor servant of a machine, the ordinary danger of which was 
obvious, something more must be shown than the fact that the machine, 
Ly its unusual and unaccountable behavior upon a single occasion, injured 
the plaintiff in a way that was not obvious. Something in the nature of 
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scienter must be proved, from which it may be inferred that the master 
by the exercise of reasonable caution could have apprehended such an 
occurrence. Carrington v. Mueller. (Mr. Charles D. Thompson for 
plaintiff in error. Messrs. Hudspeth & Puster for defendants in error). 
pinion by GARRISON, J., November 19, 1900. 


Trusts—Change of investments—Rights of parties—1. When the 
Court of Chancery has adjudged that a trust fund invested in the stock of 
a manufacturing corporation is in a precarious condition, and, if continued 
in such investment, there will result an immediate loss of income, and a 
prospective diminution or loss of value of principal, and under its power 
over trusts has sanctioned and directed a sale of the stock and the trans- 
formation of the stock into money and other stock, it is unnecessary to 
consider and determine the power of the court to make compensation out 
of the corpus of the fund to cestuis que trustent entitled to the income for 
life, when there is nothing in the proofs to indicate that the income of the 
life tenants from the transformed fund will be less than they would have 
received if the investment had been left unchanged. 2. Nor can the ces- 
tuis que trustent for life claim anything from the corpus of the fund on 
the ground that they consented to the sale and asked the sanction of the 
court thereto in the expectation that they would receive something out of 
the corpus. Lister v. Weeks. (Mr. Robert H. McCarter for appellant 
Esther G. Selby. Mr. Chauncey G. Parker for appellant Robert P. Lis- 
ter. Mr. Charles L. Corbin for respondents). Opinion by MAGIE, Ch., 
November 19, 1900. 

Carriers—Discharge of passengers—Stations.—Where a carrier has 
provided a safe egress from its station, by which a passenger would have 
bee protected from passing trains, and has not permitted or invited such 
passenger to attempt to cross its track at any other place, it owes him no 
duty which it has not performed in furnishing a safe egress, and hence is 
not liable for an injury sustained by him in attempting to cross at some 
other place. Abbott v. Delaware, L.& W. R. Co. (Mr. Leon Abbett for 
plaintitfs in error. Mr. Chauncey G. Parker for defendant in error). 
PER CURIAM, November 20, 1900. 

Corporations—Inspection of books—Rights of stockholders.—1. 
The power conferred by the general corporation act (P. L. 1896, p. 292, 
Sec. 44) summarily to order books of a corporation to be forthwith 
brought within this state is exercisable by a justice of the Supreme court, 
or by the Court of Chancery only when a situation exists in which the 
judicial authority whose action,is invoked can exercise control over the 
books after compliance with the order. That situation constitutes the 
“proper cause” contemplated by the act. 2. The jurisdiction of the 
Court of Chancery to compel production, for inspection, of books and 
papers, whether of an individual or corporation, is confined to cases where 
the same are evidential in a cause pending in the court, and cases arising 
under a bill filed for relief as well as discovery, or under a bill filed for 
discovery only, in aid of a prosecution or defense in litigation pending or 
contemplated. 3%. For mere denial to a stockholder of the right of inspec- 
tion of the books and papers of a corporation the sole remedy is by man- 
damus. Fuller v. Alex. Hollander & Co. (Mr. Robert H. McCarter and 
Mr. Albert Seibert for appellant. Mr. W. Holt Apgar and Mr. W. R. 
Spooner for respondent). Opinion by COLLINS, J., December 5, 1900. 
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Corporations-—Proxies—Revocation—Pooling agreements.—l. A 
proxy and power of attorney made by a stockholder in a corporation 
giving voting powers and rights to deal with the stock in various ways, 
and to sell and exchange it, and conferring an interest, and by its terms 
irrevocable, for a period less than three years, will not be revoked upon 
a bill filed by the maker for that purpose, unless it appears that the pur- 
poses are illegal, or in violation of some statute, or against public policy. 
2. What are known as “pooling agreements” are not necessarily illegal, 
but each case will depend upon the objects to be attained. Chapman v. 
Bates. (Mr. Charles L. Corbin for appellant. Mr. Charles D. Thompson 
for respondents). Opinion by GARRETSON, J., December 18, 1900. 


Appeal—Time of taking—Notice.—1. An appeal from a final decree 
in a cause respecting lands and real estate, of the pendency of which 
notice has been duly filed pursuant to the provisions of section 57 of the 
chancery act, is required, by the provisions of section 114 of the same act, 
to be taken within three months from the filing of such decree, whether 
such decree be in favor of the complainant or of the defendant. 2. While 
notice, under section 57, is ineffectual before bill filed and subpoena 
served, it may be thereafter filed at any time before final decree, and the 
time for appeal will be thereby abridged. White v. White. (Mr. Alan 
H. Strong for the motion. Mr. Willard P. Voorhees opposed). Opinion 
by MAGIE, Ch., December 18, 1900. 


Credit to agent—Undisclosed principal.—1. When credit is given to 
an agent, in ignorance of the agency, the creditor may, upon the disclos- 
ure of the principal, elect to hold either the agent or the principal. 2. An 
action was brought against A to recover the price of goods sold and deliv- 
ered, which the plaintiff had charged and billed to B. Held, that the fact 
that the goods had been charged and billed to a person other than the 
defendant was not, per se, conclusive proof that the debt was not the debt 
of the defendant, and ‘did not preclude the plaintiff from showing, if he 
could, that A was an undisclosed principal, and that B was his agent. 
Yates v. Repetto. (Mr. G. A. Bourgeois for plaintiff in error. Mr. Clar- 
ence L. Cole and Mr. Louis A. Repetto for defendant in error). Opinion 
by ADAMS, J., December 11, 1900. 


Witness-—Competency—Assignment—-Right of action.—1. The 
assignor of a claim against the estate of a deceased person is not a party, 
within the meaning of the supplement to the act concerning evidence 
(Gen. St., p. 1,407, Sec. 53), in a suit by the assignee of the claim against 
the representative of the deceased. 2. The right to exclude the testimony 
of the assignor of a claim against a deceased person in a suit by the 
assignee against the representative of the deceased is not a defense 
preserved to the defendant, under section 340 of the practice act (Gen. St., 
p. 2,591). 3. Where services are rendered under a promise to pay by a 
legacy, and the promise is broken, an action will lie. Cullen v. Woolver- 
ton. (Mr. Albert D. Anderson and Mr. Charles A. Skillman for plaintiff 
in error. Mr. Richard S. Kuhl for defendant in error). Opinion by 
GARRETSON, J., December 18, 1900. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Highways—Application.—1. If all the chosen freeholders appointed 
under the road act to review the action of surveyors of the highways in 
laying out or vacating roads are afforded an opportunity to act, a majority 
may proceed, in the absence of the others. 2. Upon an application under 
the road act to vacate a public road between certain points named, it is 
not lawful to vacate only a part of such road. State (Condict, Prosecutor) 
v. Ramsey. (Mr. Charles J. Roe for prosecutor. Mr. J. W. DeVoe for 
defendants). Argued before Dixon, Garrison and Collins, JJ. Opinion 
by COLLINS, J., November 12, 1900. 


Municipal corporations—Condemnation of land—Assessment of 
damages.—1. A proceeding, under the borough act of 1897, for the con- 
demnation of lands for widening a street tends to impose a pecuniary 
obligation on the borough, and a resolution providing for such condemna- 
tion must, under the twenty-seventh section of said act, be submitted to 
the mayor for his approval. 2. A petitioner for such improvement and 
condemnation is interested in it, and is disqualified to act as a commis- 
sioner to assess the damages of the owner of lands taken. 3. The report 
of the commissioners of assessment must show affirmatively that they 
have made a just and equitable assessment, as required by section 58 of 
the act. State (Hendrickson, Prosecutor) v. Borough of Point Pleasant 

Seach. (Mr. H. H. Wainwright for prosecutor. Mr. Peter Backes for 
defendant). Argued before Van Syckel, J. Opinion by VAN SYCKEL, 
J., November 12, 1900. 





MISCELLANY. 


N. J. SUPREME COURT EXAMINA- 
TIONS, FEBRUARY TERM, 1901. 


settlement of accounts with a co- 
partner, in what court may he sue? 
What do you mean by the term 


ATTORNEY’S QUESTIONS. 


An infant child, while at play 
in a neighbor’s field, injures the 
latter’s valuable shrubs. Will an 
action for damages lie, and, if so, 
against whom? State the legal rule 
which determines the liability. 

What contracts may a married 
woman make in New Jersey? 

What is the difference between a 
joint bond and a several bond? 

A contract is made in favor of 
several persons jointly; one of them 
dies. Who must be the plaintiffs 
in an action at law brought for 
breach of the contract? 

If a partner wishes to compel a 





“contribution ?” 

If a client should ask you how 
to incorporate his business firm, 
and what taxes it must pay as a 
corporation, how would you advise 
him? 

What is the difference between a 
tort and a contract? 

What is malicious prosecution? 

A child attempts to steal a ride 
on a trolley car while it is running 
through a crowded street at an un- 
lawfully rapid speed, and in the at- 
tempt falls beneath it and is injur- 
ed. Is the owner of the car liable 
for the injury? State the reasons 
for your answer. 
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What is the difference between a 
principal and an accessory to a 
crime? 

Name concisely the ordinary suc- 
cessive steps, on both sides, in a 
litigated suit in equity, in which a 
preliminary injunction and receiver 
is sought. Begin with the initial 
step and end with final decree. 

Name concisely the ordinary 
steps after final judgment in prose- 
cuting a writ of error to hearing 
and judgment in the Court of Er- 
rors and Appeals. 

What are the forms of action now 
in use in New Jersey? 

On whom does the burden of 
proof rest in a trial? 


COUNSELOR’S QUESTIONS. 


What was the feudal system as 
established in England by William 
the Conqueror? 

What were formerly the four 
kinds of lay tenure in England, and 
to which have they all been reduc- 
ed? 

What is the effect of the statute 
of quia emptores? 

How are lands held in New Jer- 
sey? 

3y what tenure are all lands held 
in this state which are conveyed 
under its seal? 

What are the incidents to an es- 
tate of freehold? 

What are the statutes of New 
Jersey with reference to estates tail? 

What are the remedies to recover 
dower and in what courts are they 
cognizable? 

A. What are the requisites of 
tenancy by curtesy? 

B. For what may a man lose his 
right of curtesy in New Jersey? 

What are the different methods 
of obtaining partition of lands in 
this state? 

Name the courts in this state 
having jurisdiction to try the title 
to lands. 





| pue 
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If your opinion is asked as to the 
title to a particular lot of land, what 
steps would you take to inform 
yourself on the subject? 

How, generally, do the rules of 
evidence in criminal cases differ 


from those in civil cases? 

What is the rule as to the proof 
of records, judicial and non-judicial, 
of other states? 

Will error lie in a criminal case 
where the defendant has pleaded 

guilty? 


State reasons. 


The examiners at the February 


term were: Messrs. Chauncey H. 
_ Beasley, John S. Mitchell, Charles 
_H. Hartshorne, J. Clarence Con- 


over, Jay Ten Eyck and Willard 
W. Cutler. 


THE MOB IN ORANGE. 


On March 16 Chief Justice De- 
charged the Essex county 
Grand Jury to investigate the de- 
struction of property at Orange by 
a mob. The authorities were 


_ building a pest house and the mob 
| burned it 


down. Among other 
things the Chief Justice said: “You 
all know with what horror you read 
in the newspapers accounts of mobs 
in the West and South burning at 


| the stake American citizens simply 
_ charged with crime, and who were 
| entitled to have secured to them, as 
| is guaranteed by the Constitution, 


a regular trial and conviction be- 
fore punishment was __ inflicted. 
The same spirit that prompted these 
outrages seems to have reached this 
county. The newspapers report 
the destruction of property in 
Orange by the act of a lawless mob. 
The excuse for this act, that the 
location of a pest house was in- 
jurious to property, is no justifica- 
tion. The courts of this state and 
of this county are open for the re- 
dress of public and private wrongs, 
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and the law is efficient for such pur- 
poses. If this act be overlooked 
and excused, a precedent will be es- 
tablished, the consequences of 
which it is impossible to forecast. 
If it is justifiable or excusable to 
burn public property on the ground 
that the location of it is unsatisfac- 
tory, who can say that, with such 
a precedent as this, other acts of a 
similar nature, involving the high- 
est crimes known to the law, even 
to the extent of murder, will not be 
committed? The investigation of 
this case is earnestly pressed upon 
your attention that the law may be 
promptly vindicated by the indict- 
ment of these offenders, and the 
prosecution should be aimed at all 
who can be identified as_partici- 
pants in this transaction. This is 
the first occasion of an act such as 
this in the County of Essex, and the 
courts and the Grand Jury are un- 
der an obligation in the administra- 
tion of justice in this county to see 
that this offense should be visited 
with prompt punishment.” 


STATE NOTES. 


Ex-Senator Martin Wyckoff, of 
with Mr. C. B. Bonnell, of Junc- 
tion, and opened a law office at 
High Bridge. 

The State Supreme court recent- 
ly disbarred Mr. Walter E. Dob- 
bins, of Burlington, and Mr. David 
R. Snover, of Orange, both charg- 
ed with embezzlement. Argument 
was also heard to disbar Mr. J. F. 
Cahill, of Newark, against whom 
it was alleged collusion existed in 
his conduct as counsel in a divorce 
case. 

On February 14 the Atlantic City 
sar tendered a dinner to Mr. Jus- 
tice Hendrickson. After the din- 
ner, at the Hotel Windsor, Judge 
Endicott presided as toastmaster 
and, after Mr. Justice Hendrickson, 
brief speeches were made by Judge 


| 
| 
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Nixon, President Perry, former 


_ Judge Thompson, George A. Bour- 


of Aguinaldo. 


geois and Proseeutor J. E. P. Ab- 
bott. Between the speeches enter- 
tainment was furnished by an 
Italian orchestra and other talent 
from Philadelphia. 


LETTER FROM ATTORNEY 
GENERAL GRIGGS. 


In response to a letter from the 
editor of the “Christian Work,” of 
New York City, Attorney General 
Griggs has written the following: 

‘Tl am in receipt of your letter of 
the first instant informing me that 
‘The World’ is quoted in support of 
the charge that I am ‘the paid at- 
torney of the New Jersey Liquor 
Dealers’ Association.’ The partic- 
ular statement to which you refer 
has been so frequently and specifi- 
cally denied that I am surprised to 
learn that it is still being repeated, 
or that there is any one to give it 
the slightest credence. There is 
no more basis of fact for such an 
allegation than there is for thestate- 
ment that you are the aide-de-camp 
I am not, and never 
have been, the attorney or legal ad- 
viser, in any way, of the New Jersey 
Liquor Dealers’ Association. I 
have never received any offer 
from any such association, and 
have never had any communica- 
tion with such an association since 
I have been Attorney General of 
the United States. My only rela- 
tions with such an association were 
those that existed prior to and 


about the time I became a candi- 


date for Governor of the State of 
New Jersey, at which time I was 


the open opponent of the New Jer- 
_sey Liquor Dealers’ Association, 


and of their special objects and 
purposes, and they opposed me as 
a body in the election at which I 
was chosen as Governor of New 
Jersey. 
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“T am surprised at the readiness 
with which people, who ought to 
be just and decent, accept such 


statements as true as the one you | 


quote from “The World.’ 


There | 


is not, and never has been, the | 


slightest basis on which to make 


such an allegation, yet I have seen | 
statements made by ministers and | 
have heard of others, classed as | 
Christian men, reiterate this false | 


accusation. It makes me weary to 
think that any class of respectable 


people should be so easily misled | 


into such an act of injustice. 
“Very sincerely. yours, 
“JOHN W. GRIGGS.” 


HONORING JUSTICE LUDLOW’S 
MEMORY. 


At the opening of March term of 
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to which he was assigned required 
long absences, and he shunned the 
drudgery of writing opinions. For 
these reasons his reported opinions 
are comparatively few. An exam- 
ination of such as have been pub- 
lished will disclose the qualities to 
which I have adverted, and will 
tend to enhance his reputation as a 
sound judge. His warm heart and 
lovable disposition drew those who 
attained to his intimacy into a close 


| and abiding’ friendship, which will 


be cherished in our memories as 
long as life lasts.” 


GOVERNOR’S FINAL APPOINT- 
MENTS. 


On the last day of the legislative 
session the Governor sent in a list 


of appointments, which included 


the Court of Errors and Appeals, | 


on March 5, addresses were made 
by Attorney General Grey and 
Chancellor Magie upon the late 
Mr. Justice Ludlow. Chancellor 
Magie, in part, said: 

“The features of his character, 
which had a bearing upon his 
judicial work, were a sturdy inde- 
pendence of thought, which led to 
conclusions formed with a tenac- 
ity, an intense and outspoken con- 
tempt for every species of sham or 
evasion, and an unyielding deter- 
mination that, out of every case in 
which his judicial action was in- 
volved, the very right and justice 
of the matter, as he saw it, should 
be evolved. His assent to, or his 
dissent from, the conclusions of 
his brethren were alike upon his 
own judgment. He indulged in no 
subtle distinctions or refinements 
of reasoning, but preferred broad 
and common sense views of legal 
principles, which would make the 
easily applicable to the practicable 
affairs of life. The judicial district 


| 
| 


the following: 

For Clerk of the Court of Chanc- 
ery—Edward C. Stokes. 

For President Judge of Court of 
Common Pleas for the County of 
Hunterdon—John L. Connet. 

For Prosecutor of the Pleas for 
the County of Hunterdon—H. Bur- 
dett Herr. 

For President Judge of the Court 
of Common Pleas for the County of 
Middlesex—W oodbridge Strong. 

For Prosecutor of the Pleas for 
the County of Middlesex—John S. 
Voorhees. 

For Judge of District Court for 

3ayonne—Horace Roberson. 

For Judge of District Court for 
City of Perth Amboy—Adrian 
Lyon. 

For Judge of the District Court 
of the City of New Brunswick— 


Edward W. Hicks. 


THE PORTRAIT. 


MR. JACOB WEART, 

Mr. Jacob Weart, whose portrait 
we present as a frontispiece to this 
number, and whose _ interesting 
articles, “Reminiscences of Some 
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Former Noted Members of the 
New Jersey Bar,’ have been ap- 
pearing from time to time for the 
past four years, was born at Hope- 
well, Mercer county, June 8, 1829. 
After a common school education 
he studied law first with Hon. John 
Manners, who subsequently became 
President of the New Jersey Sen- 
ate, at Clinton, N. J., and finished 
his course with Hon. Mercer Beas- 
ley, the late Chief Justice. He 
was admitted to the Bar as attor- 
ney at the June term, 1852, and as 
counsellor three years later. 
Weart, upon being admitted to the 
Bar, immediately opened his office 
in Jersey City, where he has prac- 
ticed for the last forty-nine years, 


now being the oldest member of | 


the Hudson Bar. He has been in- 


great many famous cases in all the 
courts of the state. He was always 


interested in banks, churches and 


the community. As a lawyer he 
was laborious, painstaking and 
successful. Hon. John A. Blair, in 
a sketch of Mr. Weart, in the “His- 
tory of Hunterdon County,” sums 
up succinctly his elements as a man 
in these two sentences: “In his 
intercourse with the Bar Mr. Weart 
is free, courteous, obliging and sin- 
cere. As a citizen he is active, 
generous, public-spirited and in full 
sympathy and accord with the pro- 
gressive spirit and advanced opin- 
ions of the times.” 


OBITUARY. 
MR. HENRY A. FLUCK, 


Mr. Henry A. Fluck, a well- 
known member of the Hunterdon 
county Bar, died suddenly March 
3, 1901, from neuralgia of the heart. 
Up until December last he had been 
a man of unusual vigor, but at that 
time he was attacked with a ner- 
vous affection, which, although it 


_county, Pa., on January 23, 


509 


did not keep him from business, 
gave him some trouble. A few 
days previous to his death he be- 


| gan having paroxysms of neuralgia, 


which caused him to suffer excru- 


_ ciating pain, but these were not re- 


garded as serious. On Saturday 
evening he went to his home with 
the intention of remaining quiet 


until Monday. About nine o’clock 
/on Sunday evening, after having 


passed a comfortable day, he had 


| a severe seizure, which went to his 
_ heart, causing instant death. 
Mr. 


Mr. Fluck was born in Bucks 
1849, 
and was a son of Levi and Mary 


| Fenner Fluck. He received his 


early education in the public 
schools and North Wales Academy. 


_ About 1867 he went to Frenchtown 
terested during that period in a | 


and clerked in the store of Mr. 
Moses K. Everitt. In 1870 Mr. 


| Everitt was elected County Clerk, 
' and he took Mr. Fluck with him to 
whatever concerned the welfare of | 


Flemington to act as his assistant 
in the clerk’s office. During the 


| time of his service in that office he 


commenced the study of law with 
the late Vice Chancellor Van Fleet 


_and Hon. John T. Bird, and was 
| admitted to practice as an attorney 


in June, 1875, and as a counsellor 
in November, 1878. Since his ad- 
mission to the Bar he has practiced 
his profession in Flemington, and 
has been engaged in many import- 
ant cases. In 1896 he formed a co- 


_ partnership with his brother-in-law, 


Willard C. Parker, and at the time 


| of his death the business was con- 
| ducted by that firm. 


He was married on October 11, 
1876, to Miss Annie F. Parker, 


| daughter of the late Avery Parker, 


of Flemington, and has one son, 


| Linton A, Fluck, now at school at 


Lawrenceville, New Jersey. 

At the time of his death he was 
Director and Vice President of the 
Flemington National Bank, Secre- 





tary of the Flemington Milling 
Company and Treasurer of the Mal- 
lory Manufacturing Company. 
was an active member of the Flem- 
ington Baptist Church. He was 
held in high esteem by everybody, 
and his sudden calling away was a 
great shock to his many friends, as 
he was in the prime of life and in 
the daily discharge of important 
and conscientious duties. 


BOOK NOTICES. 
TREATISE OF THE LAW of 
Suretyship and Guaranty. By 
Darius H. Pingrey, LL. D. A\l- 
bany, N. Y.: Matthew Bender. 
Pp. 448. Price, $4.00 net. 


Dr. Pingrey is a lawyer of 
Bloomington, Illinois, and evident- 
ly has had in mind, in preparing 
this work, that it might serve as a 
textbook for law students and for 
use in law schools. It contains, in 
compact form, well stated, the law 
of suretyship and guaranty in the 
United States, with citations of 
about four thousand cases, these 
citations appearing as foot notes. 
There is a thorough index of over 
seventy pages. The publishers 
state that this work is over ten years 
later than any other one on the sub- 
ject. The book is well printed and 
bound in law sheep. 


CONFLICT OF LAWS; or, Pri- 
vate International Law. By 
Raleigh C. Minor, M. A., B. L., 
Professor of Law in the Univer- 
sity of Virginia. Boston: Little, 
grown & Co. Pp. 575. Buck- 
ram, $3.00 net; sheep, $3.50 net. 


The Table of Contents in this 
work shows that it is made up of 
eight parts: I, Of introductions and 
explanations; II, Situs of the per- 
son; III, Situs of Status; IV, Situs 
of personal property; V, Situs of 
contracts; VI, Situs of torts and 


He | 


| 


| 
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crimes; VII, Situs of remedies; 
VIII, Proof and pleading of foreign 
laws. There are twenty-three 
chapters in all, and a good index, 
beside table of cases. The author 
has taken hold of a subject which is 
difficult to write upon, and has 
treated such matters as we have 
been called upon to examine in an 
unusually interesting way. For 


example, on the subject of Domicil, 
and of Marriage and Divorce his 
style is unusually clear and enter- 
taining. 


THE LAW OF TORTS. By 
Melville Madison Bigelow, Ph. 
D. Seventh Edition. Boston: 
Little, Brown & Co. Pp. 438. 
Buckram, $3.00 net; sheep, $3.50 
net. 


Bigelow on the Law of Torts is 
too well known to need commenda- 
tion. Aside from the fact of some 
changes of classification we cannot 
observe anv difference between this 
and previous editions, except that 
the whole field of tort seems to be 
more thoroughly covered than be- 
fore. There are indented side 
notes used, which ought to be a 
feature of all similar law books, and 
will commend itself to the practi- 
tioner. 


REPORT OF THE TWENTY- 
THIRD Annual Meeting of the 
American Bar Association, held 
at Saratoga Springs, N. Y., 
August 29-31, 1900. 


This annual volume _ contains 
more useful information to the 
square inch than almost any other 
law book published. Members of 
the American Bar Association, of 
course, are delighted to receive it, 
but other lawyers ought to obtain 
copies of it. Besides the presi- 
dent’s address, reviewing the legis- 
lation of the past year, some of the 
most notable papers in it are the 
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following: “The March of the Con- 
stitution,” by Mr. George R. Peck, 
of Chicago; “Growth of Evolution 


of Law,” by Mr. Richard M. Vena- | 
“A Hundred | 


ble, of Baltimore; 
Years of American Diplomacy,” by 


Mr. John Bassett Moore, of New | 


York City; and these are only a few 
of many articles and reports deserv- 
ing careful reading. 


THE LAW AND POLICY of An- 


nexation, with special reference 


to the Philippines, together with | 
some Observations on the Status | 
By Carman F. Ran- | 


of Cuba. 


dolph, of the New York Bar, | 
author of “The Law of Eminent 
Longman, Green & 
London and 
$3.00 | 


Domain.” 
Co.: New 
Bombay, 
net. 


York, 
1901, pp. 300. 


The annexation of the Philip- | 


pines is the text taken by Mr. Ran- 
dolph for a discussion of the law 
governing the United States in the 
enlargement of their territory, the 
policy that should guide them and 


the obligations imposed upon them | 


by the constitution. He _ insists 
that in theory of law the constitu- 
tion is supreme throughout the jur- 
isdiction of Congress, and while he 
finds no want of legitimate power 
to govern the Philippines, yet in 
view of the actual preference for 
the exercise of what he regards as 
illegitimate power by the President 
and the difficulty of governing 
them under the constitution, he ad- 
vocates the withdrawal of our sov- 
ereignty from the islands and sug- 
gests that this be done by establish- 
ing a Philippine state, under the 
protection of the United States. 


His argument is that the title to | 


the Philippines was vested in Spain; 
that the United States had the 
right to acquire it, and did acquire 
it by conquest and by treaty; that 


the islands became a part of the ter- | 
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ritory of the United States; that it 
is no longer foreign, but a part of 
the nation, subject to its institutions 
and indistinguishable in law from 
the rest of its territory. The ob- 
jections to the application of the 
constitution to this territory are 
really, he says, arguments of in- 
convenience and rest upon assumed 
inexpediency rather than upon just 
legal principles; but, in fact, as he 
points out in detail, “our constitu- 
tional powers are adequate, and our 
constitutional obligations, chiefly 
regarding citizenship and_ civil 
rights, slavery, commerce and taxa- 
tion, are presumably not unendur- 
able.” “By the law of this consti- 
tution all land under the sover- 
eignty of Congress is our coun- 
try, all the people within its juris- 
diction are our people, who enjoy 
life, liberty and property of consti- 
tutional right, without regard to 
which side of a boundary line of 
state or territory, or of latitude or 
longitude they happen to live.” 
The Philippines, being within the 
boundaries of the United States, 
must be governed under the consti- 
tution. The President may exer- 
cise his normal military and execu- 
tive powers, but he must not usurp 
legislative powers. He cannot ex- 
ercise legislative powers even with 
the acquiescence of Congress. Con- 
gress alone can legislate and it can- 
not confer upon the President 
power, upon the happening of an 
event of which he is the judge, to 
set up a civil government and es- 
tablish its power. The President’s 
instructions to the Philippine com- 
mission giving them legislative 
powers, were an unconstitutional 
usurpation of the powers of Con- 
gress, and the bill authorizing him 
to exercise civil and judicial powers 
when the insurrection has been sup- 
pressed, is “a halting measure of 
doubtful validity.” The power of 
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the Congress to legislate, Mr. Ran- 
dolph says, is supreme and its juris- 
diction attached as soon as the 
territory was acquired. It is subject, 
however, to the restrictions of the 
constitution, and the old laws of 
the islands are modified by those 


restrictions, and such of them as are 

repugnant to it must be disregard- | 
ed. He insists, however, that as | 
little change as possible be made in | 
institutions of the | 


the laws and 
people, and that “Congress should 
at once cause proclamation to be 


made that the Philippines are not | 
a dependency but a part of the | 
Republic, and within the protec- | 


tion of the constitution: and espec- 


ially that citizenship and civil rights | 


are bestowed in the Philippines as 


in all other United States territory, | 


trade between all 
Republic 


and that 


partsof the 


The argument is based upon the | 


idea that all the inhabitants of every | 
part-territory of the United States | 


are citizens of the Republic and 
that they are entitled to the protec- 
tion and privileges conferred upon 
citizens by the constitution. It is 
not insisted that any political rights 
are acquired, but only the civil 


rights of citizens of the United | 
States, with the right of the citizens | 


of the territory to uniformity of im- 
port taxes and freedom of com- 
merce. 

Little reference is made to the 
discussion which accompanied the 
earlier acquisitions of territory, nor 
to the jealousy with which the 
privileges of citizenship were 
claimed for the people of the states. 
It was for them that the provisions 
of the constitution were adopted 
and to them many of them are ex- 
pressly restricted, and Congress 
was given power to make rules for 
the disposition and government of 
the territory of the United States, 
and, indeed, it was not until after 





is free.” | 
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the adoption of the Fourteenth 
Amendment that there was any 
very distinct conception of citizen- 
ship of the United States belonging 
to any except citizens of the several 
states. The Indian inhabitants of 
our territories were and are still 
recognized as having tribal govern- 
ment of their own, and are dealt 
with as subjects and not citizens, 
and this fact may well suggest the 
possibility of dealing with the in- 
habitants of a newly acquired ter- 
ritory in some other way than as 
citizens of the United States. Mr. 
Randolph refers to this, but insists 
that it was only as barbarous tribes 
that the Indians were expressly ex- 
cepted from certain provisions of 
the constitution. 

The contention that the govern- 
ment of the United States can act 
only under the constitution is a 
sound and salutary one, and the 
only room for difference of opinion 
is as to the extent and meaning of 
the restrictions and provisions of 
the fundamental law, and how far 
they affect the President and Con- 
gress in dealing with territory out- 
side of the states and the inhabi- 
tants thereof, and this will depend 
very much upon the conception of 
the inherent powers of a national 
government to deal with the terri- 
tory under its controland the people 
who live there. Mr. Randolph 
considers all the territory as a part 
of the United States, and all the 
inhabitants as citizens. He regards 
the constitution as applicable to 
both the territory and the people. 
He states his reasons for this opin- 
ion with great force and clearness, 
supporting his argument by a dis- 
cussion of the decisions of the 
courts. It is the argument of a 
lawyer and the book is an impor- 
tant contribution to the discussion 
of this important subject. 


E. Q. K. 








FIONN. HENRY B. HERR. 





